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On June 23, 2005, the United States Supreme Court upheld the Supreme Court of Connecticut’s ruling that Susette Kelo and her neighbors had to sell their property to the New London Development Corporation (NLDC).  Ms. Kelo had lived in her house since 1997, and Wilhelmina Dery was born in her house in 1918 and had lived there ever since.
  The Fifth Amendment to the Constitution mandates that “nor shall private property be taken for public use, without just compensation.”  Why did the Court allow New London to annex the private property?  Will the NLDC’s development plans constitute a “public use”?  What qualifies as a “public use”?  What did the Founders intend this provision to do?  Does it matter what the Founders intended it to do?  What does “public use” mean today?  All of these questions are rooted in the debate about constitutional interpretation.  But does the Supreme Court even have the authority to determine the constitutionality of statutory law?  If so, does a unifying principle of interpretation exist that judges should use in all cases?  Kelo v New London demonstrates that even justices on the Supreme Court, arguably the most intelligent, talented, and experienced legal scholars in the U.S., disagree on modes of interpretation.  Each approach, the most common being strict constructionism, textualism, original intent, and The Living Constitution theory, can lead a judge to significantly varied outcomes from the same case.  Constantly changing principles of interpretation deteriorate the rule of law, whereas, a uniform method provides stability and integrity to it.  This paper seeks to identify the most effective mode of constitutional interpretation by analyzing two contemporary theories on opposite sides of the spectrum, those of current Supreme Court Justices Antonin Scalia and Stephen Breyer, followed by an assessment of the Founders’ views on the judiciary and of that branch of government’s evolution over time.  Finally, we will examine the effects of these theories of interpretation in light of several historical landmark cases as well as some controversial issues currently before the courts.
“The Law Means What It Ought to Mean”


Antonin Scalia, a Supreme Court justice, believes that the best method of interpreting the Constitution is textualism.  Textualism is the doctrine of interpreting statutes based on the meaning of the text itself, but not on the intents or purposes of the legislators who authorized the law.  Textualism, however, is different from strict constructionism.
  Strict constructionism is to construe a text so narrowly that no leniency whatsoever exists in the interpretation of the text.  Scalia seeks not simply to understand the technical wording of a statute, but also to understand it within the context of the statute as a whole as well as what the text meant at the time of the text’s authorization.  In the Kelo case, for instance, Scalia sought to understand the meaning of the words “public use” as understood in the context of the Constitution as a whole as well as its meaning at the time of the Founding.  In the oral arguments of the case, attempting to define the term “public use”, Scalia asked Mr. Bullock, the co-counsel, “do you equate purpose with use? Are the two terms the same? Does the public use requirement mean nothing more than that it have a public purpose?”  Later in the arguments, Scalia determined that the City of New London’s desire to take the petitioner’s property was against the principle of the public use requirement as understood in the Constitution.
  


Scalia rejects the idea that judges should consider the original intent or purpose of legislators as they were authorizing a statute mainly because original intent is nearly impossible to decipher.  He contends that legislatures often have no apparent intent when writing a statute because the legislators are more involved in “points of relative detail” than the major principles involved in the statute.  Furthermore, statutes are mostly written by committees and congressional staff and the members of Congress themselves rarely appear for floor debates let alone read or examine the wording of a statute.  Consequently, analyzing the legislative intent “is much more likely to produce a false or contrived legislative intent than a genuine one.”
  Finally, as a practical matter, Scalia asserts that the increasing use of legislative intent is burdensome to judges, lawyers, and clients who incur great costs in time and money as they pore over legislative histories.  Despite all these difficulties, Scalia laments that judges today increasingly give equal weight to both the wording of a statute and the words in its legislative history.


Scalia recognizes the fact that the Constitution is an unusual statutory text, indeed superior to all other statutes, but that one must still interpret it textually, without regard to the Founders’ intents and purposes.  “What I look for,” he writes, “in the Constitution is precisely what I look for in a statue: the original meaning of the text, not what the original draftsmen intended.”


Scalia, even more vociferously, rejects the idea of The Living Constitution.  The idea that the Constitution is a body of law that “grows and changes from age to age, in order to meet the needs of a changing society,” much like the common-law system, “but infinitely more powerful than what the old common law ever pretended to be,” has resulted in the advancement of legislative judges.
  Such a method of interpretation allows judges to influence the law with their own will whether it harmonizes with the will of the people or not.  Many justify this approach as a way to rectify the injustices that certain laws may permit; the Constitution, they assert, must be flexible enough to conform to the progressing values of society to eliminate such injustices.  The Living Constitution, advocates maintain, also allows the courts to expand the people’s freedom by eliminating unnecessary restrictions on democratic government.  Scalia counters that the Constitution’s “whole purpose is to prevent change—to embed certain rights in such a manner that future generations cannot readily take them away.”  The Bill of Rights itself, he notes, is evidence that the Founders were worrisome about the “progress” of society stripping fundamental rights from the people.  “All government represents a balance between individual freedom and social order, and it is not true that every alteration of that balance in the direction of greater individual freedom is necessarily good.”  He also points out that while claiming to increase the people’s rights, this method ironically ends in restricting their rights more and more as judges attempt to regulate society.
  

Finally, in refutation of The Living Constitution, Scalia protests that such a theory provides “no chance of agreement, upon what is to be the guiding principle of the evolution.”
  And without a guiding principle of interpretation, judges are free to morph the Constitution according their particular views of an evolving society into what it ought to be, rather than what it has always meant.  “By trying to make the Constitution do everything that needs doing from age to age,” Scalia warns, “we shall have caused it to do nothing at all.”
  In short, Scalia’s theory of constitutional interpretation is that “a text should not be construed strictly, and it should not be construed leniently; it should be construed reasonably, to contain all that it fairly means.”

Purposes and Consequences Promote Active Liberty


Stephen Breyer, another Supreme Court justice, believes in a vastly different method of constitutional interpretation that focuses on the “democratic objective.”  Breyer believes that “active liberty,” or “a sharing of a nation’s sovereign authority among its people,” 
 is what we must promote in order to capture the will of the majority while protecting the individual rights, or “modern liberty,” of the minority.
  To achieve this end, a judge should identify the purposes of a particular provision as well as its consequences in respect to the democratic objective.  He should not substitute his will for that of the people but further their goals embodied in the overall purposes of their laws.  In the Kelo case, for example, Breyer would have identified the overall purpose of the public use requirement and how the consequences of that requirement currently influence active liberty.  In the oral arguments, he said, “…there is no taking for private use that you could imagine in reality that wouldn't also have a public benefit of some kind, whether it's increasing jobs or increasing taxes, et cetera. That's a fact of the world…why shouldn't the law say, okay, virtually every taking is all right, as long as there is some public benefit which there always is and it's up to the legislature?”
  Rather than analyze the literal meaning of “public use,” he takes a broad interpretation of the term to analyze its consequences as any public benefit to society.  Thus, Breyer is more concerned with the purposes and consequences of a constitutional provision rather than the specific meaning of the text when it was drafted.  

Breyer rejects the notion that the Framers intended to have a specific form of interpretation.  “The Framers,” he argues, “did not say specifically what factors judges should take into account when they interpret statutes or the Constitution.”  How could these men who didn’t even agree on the necessity of including a Bill of Rights in the Constitution “have agreed about what school of interpretive thought should prove dominant in interpreting that Bill of Rights in the centuries to come?”
  While Breyer admits that his method of interpretation does allow for some judicial subjectivity, he argues that textualism and original intent also leave plenty of room for individual bias.  He says that “a decision that directly addresses consequences, purposes, and values is no more subjective, at worst, and has the added value of exposing underlying judicial motivations, specifying the points of doubt for all to read.
  

In regard to interpreting statutory law, Breyer concedes that were judges and congressional drafters to be aware of and consistently use canons and similar linguistic conventions, then “reliance upon those conventions alone could provide interpretations likely to reflect congressional purposes.  But in the world as it is, we shall do better to use whatever tools best identify congressional purpose in the circumstances.”  Breyer believes instead in identifying the “will of the reasonable legislator.”  This method enables a judge to help “statutes match their means to their overall public policy objectives, a match that helps translate the popular will into sound policy.”  “An overly literal reading of a text,” he complains, “can too often stand in the way.”


Finally, Breyer asserts that “a court focused on consequences may decide a case in a way that radically changes the law.  But this is not always a bad thing.”  For example, the outcomes of Brown v. Board of Education overruled Plessy v. Ferguson, “and the law changed in a way that profoundly affected the lives of many.”
  In sum, “supplementing ordinary, professional judicial approaches with increased emphasis on the Constitution’s democratic objective will help Americans remain true to the past while better resolving their contemporary problems of government through law.”


Given that two Supreme Court justices hold such contrasting views of constitutional interpretation, we must decide which method, if any, is superior to the other, or if both are inferior to a better way.  To accomplish this task, we must understand the history of the judiciary by reviewing the Founder’s vision for that branch and how its role has evolved over time.
The Least Dangerous Branch

The role of the judiciary, as the Founders viewed it, was limited to interpreting the Constitution and settling disputes between states.  Under the Confederacy, the judicial branch was included in part of the legislature as it was in Great Britain.  Alexander Hamilton pointed out that separating judicial duties from the legislature was vital to the survival of the union.  In Federalist 81, he argued that, first, legislators who make bad laws would employ that same spirit when interpreting them; second, judges should not have a limited tenure like the legislators; and third, the members of the legislature rarely possessed the qualities necessary for sound judging.
  Thus, Article III of the Constitution authorized a third independent branch of government with the judicial power “vested in one supreme Court, and in such inferior Courts as the Congress may from time to time ordain and establish.”  Their jurisdiction included “all Cases, in Law and Equity, arising under this Constitution, the Laws of the United States, and…to Controversies between two or more states.”  In order to ensure the proper execution of the judge’s role, Article III stipulated that they could only “hold their Offices during good Behaviour.”  With this new structure of separated powers, Hamilton declared that “the judiciary, from the nature of its functions, will always be the least dangerous to the political rights of the Constitution; because it will be least in a capacity to annoy or injure them.”

Is Judicial Review Constitutional?

Although not explicitly included in the text of the Constitution
, the Founders expected the courts to interpret and apply the Constitution to laws passed by the legislature.  In the Convention debates, Colonel George Mason said that the courts could “declare an unconstitutional law void.”
  And post-Convention Hamilton wrote that “the interpretation of the laws is the proper and peculiar province of the courts…It therefore belongs to them to ascertain its meaning as well as the meaning of any particular act proceeding from the legislative body.”  We should not suppose, he adds, that this power of interpretation makes the judiciary more powerful than the legislature.  The courts simply act as an intermediary between the people and the legislature to limit encroachments of the latter on the rights of the people.
  

In 1803, in the historic case of Marbury v. Madison, Chief Justice John Marshall affirmed that the Constitution did authorize judicial review, or the authority of the courts to review the constitutionality of legislation.  He attested that the courts should not be bound to uphold any act of the legislature that is “repugnant to the constitution” and that “it is emphatically the province and duty of the judicial department to say what the law is. Those who apply the rule to particular cases, must of necessity expound and interpret that rule.”
   
Is the Constitution A Living Document?

Many constitutional scholars and judges, including Justice Breyer, have taken the role of judicial review one step further; they believe that the Constitution is a so-called “Living Document” that should change according to the evolving standards of society and, further, that judges have the authority and duty to interpret it broadly so as to allow for flexibility.  When the Constitution’s language is ambiguous or it is silent on modern issues the courts should assume wide interpretational latitude, and when injustices occur, judges should have means to free the oppressed.  

The Founders, however, rejected this theory.  Though the judiciary had the authority to interpret the Constitution and declare statutes unconstitutional, the Founders did not intend for it to have legislative revisionary power.  In the Convention notes, James Wilson and Colonel Mason argued that judges should have the authority to revise legislation because “laws may be unjust, may be unwise, may be dangerous, may be destructive” “oppressive, or pernicious” “and yet may not be so unconstitutional as to justify the judges in refusing to give them effect” and therefore “they would be under the necessity as judges to give it a free course.”
  Logically, since the delegates did not incorporate Wilson and Mason’s proposal, the Constitution does not give the judiciary revisionary power, even when grave injustices not prohibited by the Constitution do occur.  After the Convention, Hamilton wrote that the judiciary “has no direction either of the strength or of the wealth of the society, and can take no active resolution whatever.  It may truly be said to have neither FORCE nor WILL but merely judgment.”
  

Hamilton also rejects Breyer’s idea that judges should apply the general spirit of the Constitution to current issues.  Antagonists had warned Hamilton that a Supreme Court would have the ability to construe laws “according to the spirit of the Constitution” and “mould [laws] into whatever shape it may think proper” and that the legislature would have no recourse to reverse such rulings.  Hamilton, in disbelief, said that “there is not a syllable in the plan under consideration which directly empowers the national courts to construe the laws according to the spirit of the Constitution.” 
  The Founders clearly envisioned a judiciary with limited powers to interpret law according to basic constitutional principles but not to expand interpretation based on its general spirit.
One dilemma in using the Founders’ views on the judiciary to refute The Living Constitution is that those who profess that doctrine do not believe that what the Founders said on the subject is necessarily relevant today.  The Constitution needs to evolve over time, so if we differ with their antiquated views, then we should interpret as we wish.  Hence, we must isolate other more practical and legal reasons to evaluate further Justice Breyer’s theory and The Living Constitution.
A Contradictory Theory


Justice Breyer’s first mistake is that his goal and his method contradict each other.  He claims that because texualists strictly examine the meaning of the text, it ignores practical needs and real-world problems that may arise.  But then he suggests that when the Constitution is ambiguous or doesn’t pertain to new subject matter, a judge should “reconstruct the past solution imaginatively in its setting and project the purposes which inspired it upon the concrete occasions which arise for their decision” or when interpreting statutory text ask how a real or fictional “reasonable member of Congress” “would have wanted a court to interpret the statute in light of present circumstances in the particular case.”
  This method opens the judicial flood gates to infinite subjectivity by using imaginative suppositions of the past to resolve current, real situations.  Such fantasies allow judges to re-shape the law constantly according to their desires, which leads to an amorphous structure indiscernible to the people attempting to follow it and therefore disrupts the rule of law.  

The most convincing argument against a Living Constitution is that rather than promoting active liberty and the democratic objective, it discourages it.  While Breyer’s method may fair well in securing modern liberty or protecting the rights of minorities, it falls short of promoting active participation in government.  For example, say three fourths of the states ratify a constitutional amendment.  A few years later, a judge uses his imaginative powers to apply the amendment to a problem in a way the people did not intend.  The people then lack incentive to participate in the political process for fear that judges will again misinterpret their intent, thereby rendering the amendment process ineffectual.  

In his book, Breyer expounds upon his views of the “establishment clause” of the first amendment.  The textual and historical meaning of this provision are clear, that the Founders did not want the national government to have the authority to establish a national religion while also not prohibiting diverse religious practices.  What constitutes or contributes to the establishment of religion is certainly debatable, but Justice Breyer surmises that one main purpose of that clause is to avoid “social conflict, potentially created when government becomes involved in religious education.”  He uses this standard to invalidate the use of vouchers in parochial schools and of some displays of the Ten Commandments.
  Nothing at all from the Founding, of which I am aware, supports this theory.  Justice Breyer has used his personal view of the relationship between church and state to invent a standard not conceived by the people at the amendment’s creation, thus distorting the people’s will and disintegrating the democratic objective.  

This example nicely illustrates the theory of the counter-majoritarian difficulty.  This theory, as explained by Robert Post, a law professor at UC Berkeley, demonstrates the power struggle between the judiciary and legislative branches.  When a judge deems a piece of legislation unconstitutional, it effectively overrides the will of the people as expressed through the democratic process via their representatives.  In other words, the opinions of nine people override the decision of the majority of 300 million U.S. citizens.
  Giving the courts judicial review authority does in effect allow judges to override the current majority opinion if that opinion does not conform to the Constitution, but they cannot overrule the fundamental law of the land itself.  Justice Breyer’s method of interpretation allows him to counter the majority in any instance.

Statutes, Super-statutes, and More

The debate on what type of law the Constitution is determines, in part, what is the best form of its interpretation.  Is the Constitution a regular statute, a super-statute, an outline of fundamental values of society, or a text outlining fundamental legal principles?  A regular statute is a written law that authorizes, prohibits, or declares policy and is authorized by a legislature.  All statutes have equal weight in respect to one another unless they contain conflicting provisions.  The Constitution is not a regular statute as its Sixth Article declares it to be the “Supreme Law of the land,” superior any statute, federal or state.  Also, the fact that an amendment process exists makes it clear that regular statutes passed by the Congress do not become part of the Constitution or a body of Constitutional law.  

A super-statute is also authorized by a legislature but is superior to regular statutes in that all inferior statutes must not conflict with the super-statute.  Normally, when two regular statutes conflict, the newer statute overrides the older one, but when one of the statutes is a so called super-statute, it is always superior to the other no matter the order of its creation.  Hamilton affirms this rule and adds that the Constitution is superior to statutes because it expresses the intentions of the people themselves as opposed to the intentions of their agents, or the legislators, through statutes.
  The Constitution is a super-statute or a fundamental law in the sense that it is the “Supreme Law of the land” and all other laws must not conflict with its provisions.  It is, however, much more than a super-statute, it is a legal text of general principles of government that specifically define and limit the powers of government and delineate the rights of the people.  Those principles do not regulate government action for every specific circumstance but provide a general framework to follow.  At the same time, each principle has a specific meaning and purpose as understood by the Constitution’s Framers and as explained to the people who ratified it.  

Many scholars consider the Constitution to be an outline of fundamental societal values that should adapt to the evolution of society’s standards.  The first official declaration supporting this theory occurred in 1958 when Chief Justice Warren declared that the words of the “cruel and unusual punishment” clause of the Eighth Amendment were not precise and therefore “their scope was not static.”  “The Amendment,” he says, “must draw its meaning from the evolving standards of decency that mark the progress of a maturing society” to determine which punishments are so disproportionate as to be cruel and unusual.”
  Viewing the principles of the Constitution as non-static allows a single judge to determine what comprises the “evolving standards of decency” of society, rather than permitting the people themselves to determine what they does through the legislative process.  As Scalia argues, the purpose of the Constitution is not to adapt to evolving standards but to prevent change.  He also expresses doubt that societies are always maturing; thus, a rigid Constitution prevents the law from degrading with societies when they “rot,” but allows for positive change through the amendment process.
  

Original Meaning or Original Intent?


Yet, favoring the theory of originalism does not sufficiently define a theory of interpretation because proponents of originalism differ substantially within the body of originalist thought.  Take, for instance, differences on the interpretation of statutory law.  Using Scalia’s method of textualism, a judge looks for the “meaning” of the text as understood at the time of its writing, whereas other originalists also consider the intent of the legislators when they authorized the statute.  As already noted in Scalia’s arguments, textualism is the best method of interpretation for regular statutes because uncovering the intent of a legislature in which such intent rarely exists, and if it does is a mixture of diverse views, is costly and complicated at best.  True, if intent does actually exist, then not taking it into account may reap unintended consequences, but lawmakers can easily introduce new legislation that annuls previous legislation.  Also, judges often complain that statutory text is often ambiguous, but if all judges became textualists, then legislators would learn to use more precise wording, thus obviating the need for extensive research on legislative histories.

As noted, the Constitution is a document fundamentally different from a statute and therefore requires a unique form of interpretation.  The Constitution is not simply a statute but a framework of government-limiting principles.  According to Rex Lee, former Solicitor General under the Reagan Administration, the Constitution is unique compared to statutes because, with the exception of the Thirteenth Amendment, “its provisions are confined to limiting the powers of government…The Constitution leaves untouched those vast bodies of other law that regulate the rights and obligations that individuals, groups, and institutions owe to and enjoy from each other.”  Lee explains that the Constitution prohibits specific government action against citizens through the Bill of Rights and employs the structural provisions of federalism and the separation of powers to further indirectly protect citizens’ rights:
[These structural provisions] protect the individual against governmental power not by overtly prescribing what government cannot do, but rather by creating separate governmental units that compete for government power. By spreading the powers of government among several separate entities and by making each a competitor with the others, there is a lesser likelihood that any of those entities can ever acquire power in sufficient measure to become oppressive.


These simple provisions contain basic principles that limit the powers of government in respect to its creators, the citizens.  The Bill of Rights and other individual rights provisions such as prohibitions against bills of attainder, ex post facto laws, and habeus corpus seek to prevent very specific government encroachments against its citizens based on the colonists’ experience with the British monarchy.  However, the wording of these provisions is broad in order to encompass a principle rather than attempt to outline every possible situation that may arise.  In order to apply those principles to specific situations throughout time, one must understand the purpose and meaning of each provision in its context of the Constitution as a whole.  

Justice Scalia says that in constitutional interpretation, he looks for “the original meaning of the text, not what the original draftsmen intended.”
  He rejects the theory that the intent of the Framers, as expressed through their writings, is authoritative and should therefore be the law.  He does look at the writings of the Framers to understand the meaning of the text, but he also looks at the writings of Thomas Jefferson and John Jay in order to understand its meaning through informed people of that time period.  I agree with Scalia’s method but use a different reasoning to come to the same conclusion.  

One should not look only at the intent of the Framers because the Constitution is a document that directly expresses the will of all the people, not just that of the Framers.  To understand the meaning and purpose of its provisions, one must consult the writings of informed, reliable public and private figures whose thoughts and speeches accurately reflect the will and intentions of the majority of people in over three fourths of the states at that time.  The writings of the Framers, Jefferson, Jay, and others are good examples of such figures, and the Federalist papers are perhaps the most reliable source as they very much represent the people’s understanding of the purpose and meaning of the Constitution as they ratified it.  In a sense, Scalia does appear to believe in original intent, not in the intent of the Framers alone, but in the majority of the people as manifested through any informed people of the time.  

To understand this method of interpretation, let us return to the Kelo case.  The meaning of the Public Use Clause under scrutiny is not detailed in the Constitution.  A judge could simply look up the definition of “public use” in a reliable dictionary and see how that compared to the language of the late 18th century, but such a definition would not explain the clause’s purpose in its context of the Constitution.  In order to understand its purpose and meaning as the people intended it at the time of its writing, and Scalia agrees, one would consult the writings of various Americans at that time relying heavily on the ideas of those involved in the drafting of the Constitution and other informed public figures.  We must note here that such a method does not necessarily ensure a uniform and proper interpretation in every case, but despite this small weakness, this method reaps results far superior to a Living Constitution interpretation.  In summary, the best method of statutory interpretation is true textualism, whereas for the Constitution original intent, equivalent to Scalia’s constitutional textualism, is appropriate.  
Injustice, Ambiguity, and Silence

The two greatest dilemmas in constitutional interpretation that cause reasonable people to accept The Living Constitution are finding a way to rectify injustices not resolved in the Constitution and applying its provisions to new issues arising since its ratification.  Two constitutional scholars, William Eskridge and John Ferejohn, argue that “the U.S. Constitution is relatively – and exceedingly – short, old, and difficult to change through the formal Article V process.”  Hence they advocate the use of “dynamic judicial interpretation of its provisions” via super-statutes “that seek[] to establish a new normative or institutional framework for state policy.”  This method, they believe, has allowed and will continue to allow a way to update the Constitution so as to solve our two dilemmas.
  Eskridge and Ferejohn are correct in pointing out that the Constutition is rather “short, old, and difficult to change,” and the ability of The Living Constitution to provide timely remedies is perhaps its greatest strength, but originalism does offer a solution to these two dilemmas without disrupting the rule of law and exceeding the boundaries of the judiciary as the Founders envisioned it.    

When the Constitution’s provisions are clear and precise, a textualist approach suffices—identify the meaning of the text and apply it to current cases before the court.  However, sometimes the meaning of the text is ambiguous, as in the case of the term “public use”; therefore, one must consult the writings of those who proposed and ratified the text to identify its meaning and the purpose or intention in including the provision under scrutiny.  When an issue arises that the Founders could not have foreseen but is closely related to an existing provision, such as free speech, Scalia suggests that “the Court must follow the trajectory of the First Amendment, so to speak, to determine what it requires—and assuredly that enterprise is not entirely cut-and-dried but requires the exercise of judgment.”
  In this case, a judge would not use his or her own idea of what “free speech” means today or what it ought to mean but would identify what its meaning and purpose were when the Constitution was ratified and use that as a principle to apply to current circumstances.  For example, Robert Post gives the example of the “regulation of the land and naval forces” clause of Article I Section 8.  Even though aircraft did not exist at the time of the Founding, he argues, one can identify the purpose of the clause as allowing Congress to govern and regulate military operations so as to place a check on the Commander in Chief, and then traject that principle into the future to obviously include the Air Force that is part of the military but did not exist then.


In some cases, still, the Constitution is absolutely silent on an issue that did not exist or perhaps even one that did exist at the Founding.  In cases involving the powers of government and the people, judges should appeal to the authority of the sovereign power, the people, to decide whether or not to address the issue through the amendment process; the people created the Constitution, including the judicial branch, therefore, only the people themselves can update it.  This process is the ultimate embodiment of the democratic objective; let the people decide which powers and in what quantity they wish to grant government, rather than a judge determining the desires of the people by evaluating social trends.  Since the ratification of the Constitution, the democratic process has successfully passed fourteen amendments that have updated the powers of government and further protected the rights of citizens; these updates range from setting term limits for presidents, to extending the due process clause to the states, to allowing suffrage for all races and sexes.
  

When an issue involves the relationship between individuals and entities but not the government, statutory law should prevail.  The purpose of a constitution is not to regulate the affairs of individuals in respect to each other but to delineate and limit the powers of government; therefore, any law that does not violate the individual rights of the people, as included in the Constitution, cannot be unconstitutional because the constitution has nothing to say about it.  The sovereign people get to decide how to regulate their own affairs through their representatives in Congress.  Admittedly, great danger is inherent in this democratic republican process.  Since the people hold all political authority and have wide latitude in determining how to regulate their own affairs, the majority can easily decide to authorize acts that seek to oppress the minority.  But to help protect the minority, the Founders included basic checks and balances in the legislative process and individual rights protections in the Bill of Rights.


Another danger of democracy is that the people can choose to allow practices detrimental to society.  But with great power to choose comes great responsibility to choose wisely.  For example, the people can choose to allow the production, distribution, and viewing of pornographic material.  Though some seek to apply the free speech and commerce clauses to pornography, it is simply a product exchanged by individuals or companies to other individuals; therefore, the Constitution has no bearing on the issue.  Thus, the people must decide through statutory law whether or not to allow pornography.  Empirical evidence suggests that the use of pornography is commonly associated with rape, child molestation, and other immoral acts, but the people can still decide to allow it.  For this reason, George Washington famously pronounced in his Farewell Address, “Of all the dispositions and habits which lead to political prosperity, religion and morality are indispensable supports.”
  Religion and other good sources must educate the people on what is morally correct; otherwise, the people will be free to authorize immoral and unjust legislation, barring its unconstitutionality, and even if it is, the people could potentially amend any constitutional protection out of existence.  But despite these democratic weaknesses, allowing the people to decide is far more likely to produce a positive outcome than leaving the decision in the hands of nine judges.
  Undoubtedly, unwise and immoral legislation will produce injustices, but with religion and morality as supports, and the assumption that people are by nature generally good, the voice of the masses will usually choose justice, whereas the likelihood that one man or a few will always be just is improbable.

The dilemma of dealing with injustices and issues not treated in the Constitution has been the source of political and legal contention since the Founding.  Perhaps the most controversial provision associated with this dilemma is the Due Process Clause.  We will now examine several cases in which justices on the Supreme Court used that clause in an attempt to deal with these dilemmas rather than appealing to the voice of the people.
Dred Scott v. Sandford

Dr. John Emerson, a white man, purchased Dred Scott, a black man, as his slave in 1833.  Emerson took Scott with him to Illinois, a free state for over three years and then in 1836, they moved to Wisconsin Territory, a free territory according to the Missouri Compromise of 1820.  In 1843, Dr. Emerson unexpectedly died while living in Iowa, but he had left Scott with Mrs. Emerson in St. Louis.  In 1846, Scott tried to purchase his freedom from Mrs. Emerson, but she refused.  Scott then sued on the basis that he had lived in both a free state and territory and was therefore legally a free man.  In 1850, the Supreme Court of Missouri ruled that Scott was still a slave, but he appealed to the federal courts.  The case eventually reached the U.S. Supreme Court in 1856, and on March 6, 1857 Chief Justice Taney delivered the ruling.  The two major issues of the case were whether or not the case fell under federal jurisdiction, and if so, whether or not the lower courts had made the correct decision.  The Court decided that the case was not in its jurisdiction because while it did have jurisdiction over controversies involving citizens of different states, Scott was not a citizen.  Despite this ruling, Justice Taney went on to expound upon the issues in the case.  Taney declared that the Founders had viewed blacks as “beings of an inferior order, and altogether unfit to associate with the white race, either in social or political relations, and so far inferior that they had no rights which the white man was bound to respect”; therefore, they were property.  And under the Due Process Clause, the government could not deprive Mrs. Emerson of her property.  Furthermore, the Constitution did not grant the Federal Government authority to acquire a territory and determine whether or not it would be a free or slave state; thus, the Missouri Compromise was unconstitutional.
  

The first failure of this decision was Taney’s incorrect account of the Founders’ views on slavery.  Most of the Founders abhorred slavery and desired its extinction immediately.  Furthermore, the Dred Scott case was a manifestation of so-called judicial activism in two ways.  First, after declaring the case not to be under the jurisdiction of the Supreme Court, Justice Taney should have stopped his ruling there.  Second, the use of the Due Process Clause to justify that Scott could not become free after living in a free state was placing his own interpretation of the clause inconsistent with its purpose and meaning.  Justice Scalia explains that the Due Process Clause is simply a procedural clause.  It does not guarantee that a citizen will always have life, liberty, and property, but guarantees that the government can take them away by following proper procedure.
  Thus, Justice Taney’s use of the Due Process Clause to guarantee that the government could not take away Dred Scott, Mrs. Emerson’s property, is an improper interpretation of the clause.  This particular use of the clause marked the beginning of the substantive due process doctrine that has allowed judges ever since to identify other rights supposedly included in the clause.

Many people claim that Justice Taney was hoping to end the slavery debate in one fail swoop with the Dred Scott, but the case only exacerbated existing political contention.  While declaring the Missouri Compromise unconstitutional, the decision confirmed the legitimacy of the Kansas-Nebraska Act which allowed the Kansas and Nebraska territories divided at the 40th parallel to choose whether or not they would permit slavery.  The divide between pro- and anti-slavery politicians and activists continued to widen.  At the center of the debate were Abraham Lincoln and Stephen A. Douglas who were opponents in the 1858 Illinois senate race.  Lincoln favored the containment of slavery while Douglas favored popular sovereignty as the vehicle to make the decision.  If the Supreme Court’s decision was truly an act of judicial activism, then what other means would have been appropriate to settle the slavery question?  In the end, the slave states seceded and Lincoln led the country into a war that cost the lives of 660,000 people, the costliest war in American history.  Abraham Lincoln exceeded his executive powers by, for instance, temporarily suspending habeus corpus; therefore, both the Court and the President overstepped their bounds in their attempts to settle the slavery question, but no other resolution would have been adequate.  Since the Constitution still permitted slavery, the only way to legally end slavery would have been through an amendment.  But the secession of the South had created an urgent need for resolution.  The crisis had overgrown into full-blown war far exceeding the influence of the judiciary—only the Executive could have provided the remedy.  The rulings of the Supreme Court must be binding on the people in order to allow an effective check on the legislature,
 but Lincoln had to resort to the most serious measures to supersede the judiciary.  This way of overriding an activist Supreme Court decision is not the most effective or appropriate, but the exigencies required it.  The peaceful amendment process is the ideal, and when the people are not happy with a Court, they can always impeach a judge.  Finally, at the end of the war, in 1865, the people passed Amendment XIII extinguishing the practice of slavery in the entire United States.  The Thirteenth Amendment is unique to the Constitution in that it regulates the affairs between individuals rather than only limiting the powers of government, but this amendment was necessary to rectify the unjust allowance of slavery in the Constitution.  The slowness of democracy does allow for some grave injustices to occur, but, if at all possible, the ideal remedy is to use the democratic process of constitutional amendment.
Civil Rights After Dred Scott  

But the effects of slavery continued to cause contention in America long after the Civil War.  In the Civil Rights Cases of 1883, the Supreme Court ruled that the Civil Rights Act of 1875, which entitled all persons “the full and equal enjoyment of the accommodations, advantages, facilities, and privileges of inns, public conveyances on land or water, theaters, and other places of public amusement” was unconstitutional because the Fourteenth Amendment’s Equal Protection Clause did not apply to private actions other than involuntary servitude.
  The Court’s decision was correct in that the Equal Protection Clause does not apply to private actions, as the rest of the Constitution, but invalidating the law based on that reasoning was incorrect.  Since the Clause did not apply to private actions, the Court should have let the law stand as legislated by the people through Congress.  In 1890, the State of Louisiana passed a law requiring separate accommodations for blacks and whites on railroad cars.  In 1892, Homer Plessy, a black man, bought a ticket on a white 1st class car and was arrested.  The Supreme Court ruled in 1896, in Plessy v. Ferguson, to uphold the Louisiana law because it did not place a badge of inferiority on the “the colored race” and was therefore not in violation of the Equal Protection Clause.
  Once again, the outcome of this case was correct but for the wrong reasons.  The Equal Protection Clause does not mandate equal treatment of all citizens in every respect thus eliminating discrimination, it simply provides that when a law is enacted, whomever the law affects must be treated equally as pertaining to that specific law.  The Court should have upheld the law because the Constitution is silent on discrimination, other than involuntary servitude; therefore, whether for good or for ill, the State of Louisiana’s statute was constitutional.  

“Separate but equal” continued to be legal in all circumstances until the landmark Brown v. Board of Education of Topeka case in 1954.  The Warren Court ruled in this case that since school attendance was compulsory and that education was “the foundation of good citizenship” and the “principal instrument in awakening the child to cultural values, in preparing him for later professional training, and in helping him to adjust normally to his environment”; as a result, “such an opportunity, where the state has undertaken to provide it, is a right which must be made available to all on equal terms.”
  Though education is not a fundamental right in the Constitution, the application of the Equal Protection Clause in this case is appropriate.  Statutory law had authorized the government to provide public education for all American citizens; therefore, whether the statutory language included any non-discriminatory language or not, the Equal Protection Clause mandates that all laws are enforced equally for all people.  Brown v. Board did not, however, authorize the desegregation of accommodations owned by private parties, which is correct due to the Constitution’s silence on individual to individual transactions.  Desegregation of all facilities was eventually abolished through the Civil Rights Act of 1964 which outlawed any discrimination based on race, color, religions, sex or national origin.  Since the Constitution is silent on private discrimination, this Act was constitutional as authorized through the democratic process.  The Civil Rights Act was essentially a re-authorization and extension of the Civil Rights Cases of 1883.  If the Supreme Court had not wrongfully declared that act unconstitutional, then the nation would have possibly been spared 71 years of intense discrimination.  
Lochner v. New York

Another landmark case involving the Fourteenth Amendment was Lochner v. New York.  In 1897, the State of New York had passed the Bakeshop Act that prohibited individuals from exceeding ten hours of work per day or sixty hours per week.  In 1905, the Supreme Court struck down the act ruling 5-4 that it was an "unreasonable, unnecessary and arbitrary interference with the right and liberty of the individual to contract."  This “right to free contract,” they said, was inherent in substantive due process rights of the Fourteenth Amendment.
  The ruling initiated what is now known as the “Lochner era” in which the Supreme Court overruled many federal and state statutes formulated to improve working conditions.  In this case, since the Constitution is silent on labor relations between individuals and other individuals or organizations and the law does not violate any basic constitutional rights, the Court should have upheld the law as the sovereign people passed it through democratic processes.  If the majority of the people decided later that the law was unnecessary, then they could repeal the law through the same process.
Roe v. Wade

One final example, involving one of the most controversial issues of our time, is the case Roe v. Wade.  In March of 1970, Norma L. McCorvey filed a suit against the State of Texas claiming that its law banning abortion was unconstitutional.  McCorvey, or “Jane Roe,” claimed to have been raped and wanted to abort the fetus.  On January 22, 1973, the Supreme Court ruled 7-2 to strike down the Texas’ abortion laws.  The Burger Court justified its ruling by saying that even though a “compelling state interest” does exist or “an important and legitimate interest in preserving and protecting the health of the pregnant woman ... and that it has still another important and legitimate interest in protecting the potentiality of human life,” the “right to privacy” is included in substantive due process rights, and this right is “broad enough to encompass a woman's decision whether or not to terminate her pregnancy.”  “The Constitution does not explicitly mention any right of privacy,” Blackmun said, “in a line of decisions, however, going back perhaps as far as Union Pacific R. Co. v. Botsford, 141 U.S. 250, 251 (1891), the Court has recognized that a right of personal privacy, or a guarantee of certain areas or zones of privacy, does exist under the Constitution.”  He then listed seven cases that had affirmed that a right of privacy existed in various constitutional amendments.  The ruling stated that in the first trimester of pregnancy the abortion choice “must be left to the medical judgment of the pregnant woman's attending physician.”  In the second trimester, the state could regulate abortion to protect the health of the mother, and in the third, the state could protect the “potentiality for human life” or the health of the mother. 
  

The “right of privacy,” as implied in the procedural Due Process Clause, is another imaginative creation of a judge’s mind adding to a long list of similar substantive rights.  Justice Breyer would have agreed with the reasoning used by the Court that abortion is “so rooted in the traditions and conscience of our people as to be ranked as fundamental”; therefore, we should allow abortion to promote active liberty.  However, Justice Rehnquist, in his dissent, argued that the fact that a majority of the states had been outlawing abortion for over a century rejected this claim.  He further said that “to reach its result, the Court necessarily has had to find within the scope of the Fourteenth Amendment a right that was apparently completely unknown to the drafters of the Amendment…the drafters did not intend to have the Fourteenth Amendment withdraw from the States the power to legislate with respect to this matter.”
  

Since the “right of privacy” does not exist in the Constitution, despite the many cases affirming it, the Court should have allowed the Texas abortion laws to stand.  The Court should have permitted the people to decide whether or not abortion is acceptable to them and then uphold that opinion.  In the case of a statute authorizing abortion, some would assert that the Declaration of Independence’s mention of the inalienable right of life would deem such a law unconstitutional.  The Declaration, however, is not a legally binding document as is the Constitution because the people did not ratify it in the same way, but judges should consult the Declaration to better comprehend the meaning and purpose of the constitutional provisions.  In any case, the Supreme Court took upon itself the right to terminate the “potentiality of life” which action was contrary to the will of the people and possibly the Declaration.  
Stare Decisis

This case leads us to an analysis of the doctrine of stare decisis, or that courts must uphold previous rulings and simply add to them.  Had the Supreme Court ruled on a “right of privacy” based solely on stare decisis, then they would have had to strike down the Texas abortion laws if they believed that abortion was included in the right of privacy.  This process then presents a conundrum:  should judges always uphold precedent regardless of whether or not they believe a past case was ruled correctly?  Or should the Court have overruled past cases that claimed the Constitution contained a right of privacy if it believed that such a right did not truly exist?  Proponents of stare decisis argue that it provides stability in a legal system by making the law predictable.  Opponents of the doctrine assert that it subverts the democratic process by allowing judges to make law that cannot be changed.  Judges like Breyer would favor the doctrine because it allows them to mold law according to their views, similar to a common-law system.  But Scalia explains that our law is a civil-law system in which the text is authoritative regardless of other decisions.  He believes that upholding a false ruling “all in the interest of stability” is unwise.  “Stare decisis is not part of my originalist philosophy; it is a pragmatic exception to it,” or in other words, “where originalism will make a difference is not in the rolling back of accepted old principles of constitutional law but in the rejection of usurpatious new ones.”
  I believe , like Scalia, that stare decisis is a doctrine that is so engrained in our legal system that a judge should not completely ignore it, but if the implications of upholding it are grave, then any ruling should be subject to reversal, despite the consequences of diminishing predictability.   
What It All Means Today

We have applied these principles of interpretation to past cases, now we turn to an issue currently prevalent in national debate:  same-sex marriage.  Advocates of legal same-sex marriage believe that any two people who wish to be married should have the right to do so, while opponents of same-sex marriage claim that marriage between a man and a woman has been a fundamental legal and societal American institution ever since the Founding and before.  To understand the current legal debate, we must review some case history leading up to today.  

States across the U.S. have long passed laws regulating sexual activity such as fornication, adultery, sodomy, incest, and the use of contraceptives.  But as the social mores of society have increasingly evolved to tolerate such acts, the courts have continually faced constitutional questions thereunto appertaining.  The first case that permanently imprinted the sexual relations area was Griswold v. Connecticut in 1965.  The court ruled in this case that a Connecticut law prohibiting the use of contraceptives violated the “right to marital privacy.”  This right, the Court argued, was inherent the First, Ninth, and Fourteenth Amendments just as the right to association and the right to educate a child in a school of the parent’s choice.  They said that “specific guarantees in the Bill of Rights have penumbras, formed by emanations from those guarantees that help give them life and substance.” 
  In the opinion, Justice Douglas maintained that “we do not sit as a super-legislature to determine the wisdom, need, and propriety of laws that touch economic problems, business affairs, or social conditions,” and yet after providing legal justification for his ruling, Douglas reveals the true motive behind his thinking:

We deal with a right of privacy older than the Bill of Rights -- older than our political parties, older than our school system. Marriage is a coming together for better or for worse, hopefully enduring, and intimate to the degree of being sacred. It is an association that promotes a way of life, not causes; a harmony in living, not political faiths; a bilateral loyalty, not commercial or social projects. Yet it is an association for as noble a purpose as any involved in our prior decisions.


While the majority of Americans likely concurred with Douglas’ pronouncement of the sanctity of marriage, this belief is not legal justification for finding a way to strike down a law regulating that enduring institution.  This line of reasoning squares completely with that of Justice Breyer in that the Court identified an evolving social norm and found a way to adapt the Constitution to that norm rather than letting the people themselves define it.  


The next influential case was Bowers v. Hardwick in 1986 in which the Burger Court upheld a Georgia sodomy law ruling that though the Court had legitimized a right to privacy in Griswold v. Connecticut, this right did not include the right to same-sex intercourse.  In the opinion, Justice White said that ”to claim that a right to engage in such conduct is "deeply rooted in this Nation's history and tradition" or "implicit in the concept of ordered liberty" is, at best, facetious.”
  This ruling was correct.  The Constitution provides no rights in merit to relationships between individuals, other than slavery; thus, the Georgia law, as expressed by the will of the people, should have been upheld until the people themselves decided to reverse it.  However, in 2003, the ruling in Lawrence v. Texas overturned Bowers by casting doubt on the reasoning of the case and invoking substantive due process rights in the Fourteenth Amendment.  In the opinion by Justice Kennedy, citing Planned Parenthood of Southeastern Pa. v. Casey 505 U.S. 833 (1992), the Court said that “these matters, involving the most intimate and personal choices a person may make in a lifetime, choices central to personal dignity and autonomy, are central to the liberty protected by the Fourteenth Amendment.“
  This ruling reaffirmed the long tradition of substantive rights, but ironically rejected stare decisis by overturning Bowers whereas Living Constitution judges typically rely heavily on that doctrine to encourage adjusting the Constitution to societal norms.
  

Currently, the debate on sexual rights continues.  Twenty states have recently passed state constitutional amendments defining marriage as a legal union between one man and one woman.  But in November of 2003, the Massachusetts Supreme Judicial Court ruled that based on the Due Process and Equal Protection clauses, Massachusetts may not “deny the protections, benefits and obligations conferred by civil marriage to two individuals of the same sex who wish to marry.”
  The debate on same-sex marriage is central to the debate on the balance of power between the courts and the legislature.  

Were the Supreme Court to consider a case challenging the state constitutional amendments, how would Justices Breyer and Scalia and I rule?  In this case, Justice Breyer, or a supporter of The Living Constitution, would most likely deem the amendments unconstitutional by upholding the precedents of Griswold, Casey, and Lawrence thus extending substantive due process rights, or rights hidden in some other amendment, to the right of two people of the same sex to marry.  Despite the long tradition of opposite-sex marriage approved by the majority of Americans, these judges would either invoke the doctrine of stare decisis despite the illegitimacy of past decisions or feel the need to mold the interpretation of the Constitution to match the shifting values of society.  The tradeoff with this mode of thinking is that if you believe that the Constitution includes substantive due process rights, then you must also necessarily presume that included in these rights are polygamy and incest, practices that society generally shuns.  

Justice Scalia might rule that nowhere in the text or meaning of the text of the Constitution does a right to marry whomever one wishes exist.  He would argue that the Due Process Clause was simply a procedural provision and that not even life, liberty, and property are always assured when due process is executed.  If he believed it reasonable to traject some ambiguous constitutional clause to apply to the current issue, then he would do so; otherwise, he would sustain the state amendments leaving the decision in the hands of the people.  The tradeoff with this method is that as the norms of society evolve and the people wish to allow same-sex marriage, then the process to change the law could be more lengthy than one might wish.  

In this case, I would agree with Scalia, adding that the original intent and purpose of those who drafted the Fourteenth Amendment was clearly not to provide for substantive rights but to ensure procedural consistency.  Since the Constitution does not address directly the issue of marriage, no right to marriage exists therein; thus, the courts must leave the decision in the hands of the people through the democratic process, provided that they approve no statutes that violate the existing individual rights in the Constitution.  The people can choose to allow same-sex marriage in all cases, some cases, or abolish it in all cases.  The religious, moral and other supports of the people will determine what they choose to allow or not.  However, because “activist judges” are ruling on same-sex marriage cases, the ultimate check on the judiciary may be necessary to contain its actions.  If the Supreme Court eventually rules to override state constitutional marriage amendments, then the people, if the majority desires so, may need to pass a federal marriage amendment in order to override the judiciary.  Such an action would specifically limit the power of the judiciary to update marriage law, but such a measure may be the only sure way to promote true active liberty.
Cultivating Good Judges

Ideally, all judges would interpret the Constitution properly using the method we have outlined in order to avoid an excess of constitutional amendments, but this hope is not the reality of our judicial system today.  The Founders did include the “good Behaviour” provision that was designed to prevent judicial usurpation.  Alexander Hamilton said that “the standard of good behavior for the continuance in office of the judicial magistracy is certainly one of the most valuable of the modern improvements in the practice of government.”
  But the phrase “good Behaviour” is extremely vague and thus subject to broad interpretation.  The legislature must use its own method of interpretation to agree upon the meaning and purpose of “good Behaviour” to impeach judges who stray from that description.  Members of Congress, though, will not impeach a judge who furthers their own agenda; accordingly, the members take advantage of the vagueness of the provision thus rendering it useless.  Only one justice on the Supreme Court, Samuel Chase in 1805, has been impeached, and only thirteen federal judges since the Constitution’s ratification.  Article III also orders that the compensation of judges “shall not be diminished during their Continuance in Office” and the Founders also elected to leave out a tenure limit on judges effectively authorizing life tenure in an attempt to diminish political influence on the judges throughout their tenure.  

While these measures may have succeeded to a certain extent in limiting such influence, the nomination process of judges continues to be violently charged with political debate.  The recent nominations of Chief Justice John Roberts and Associate Justice Samuel Alito are demonstrative of this effect.  The Senate has taken its “advice and consent” powers of Article II far beyond the bounds the Founders envisioned.  Rather than confirming a judge based on his or her intellectual capacity, legal experience, and integrity, senators on both sides of the aisle seek to block any candidate who does not have a political ideology similar to theirs.  During their confirmation hearings, candidates must be careful not to reveal information distasteful to any senator; otherwise, their confirmation may be in jeopardy.  One observation is that senators who believe in The Living Constitution must select judges who agree with their political views, but as Justice Scalia points out, originalist judges have their principles and are therefore “handcuffed”—you have to worry much more about the political views of a judge who is constantly trying to assess the evolving standards of American society.
  The senate should serve principally as a screening tool to prevent corruption between the executive branch and the judiciary and to prevent judges who are not academically and professionally qualified from holding positions of high responsibility.  Judges will have differing views of constitutional interpretation, but that is why we must “remember that when you vote for a president, you are doing more than picking the person who will lead us in war and peace and have access to Camp David and Air Force One. You are also in effect making a decision as to what kind of person you want on the Supreme Court.”

Conclusion

According to William E. Gladstone, a former prime minister of Great Britain, the Constitution is “the most wonderful work ever struck off at a given time by the brain and purpose of man,"
 but judges who interpret it according to their own views rather than that of those who ratified it will continue to erode its principles until they become meaningless.  Judicial activity is destroying the very “active liberty” that Justice Breyer is honorably trying so hard to promote.  The Founders crafted our Constitution based on centuries of political failures and successes.  We must stay true to the intentions of the people as expressed through the Founders; otherwise, more people like Susette Kelo and Wilhelmina Dery will be forced out of their homes, which as Justice Sandra Day O’Connor observed, was a “perverse result” that “the Founders cannot have intended.”
  We can either remember the roots of our nation or begin to fear our future.
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